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Standard for Competition and Anti-Trust

COUNTRIES-STD-0028 - Chooc
1.0 INTRODUCTION TO THIS STANDARD
1.1 PURPOSE
The purpose of this Standard is to establish procedures for ensuring that the Company’s
practices and behaviour comply with competition and anti-trust laws in each jurisdiction
that the Company conducts business in. Competition and anti-trust laws differ from country
to country, and it is important that those conducting business on the Company’s behalf
consult local legal advisors whenever their business activities might be regulated by these
laws. Failure to comply with these laws could lead to criminal and civil penalties, significant
business disruptions and damage to the Company’s reputation.
This is important because it will prevent activities or behaviour that:
e discourages economic efficiency and adaptability in markets
¢ limits opportunities for participation in markets
e impedes equitable opportunities for economic participation in markets
¢ limits consumers’ availability to competitive prices and choices in markets
1.2 SCOPE
This Standard applies to all areas of the Company’s business.
1.3 PERSONS AFFECTED
Role Description
Sr. VP — General Counsel and | Will implement, communicate, supervise, monitor and
Secretary enforce this Standard.
Chief Compliance Counsel Is responsible for:

e developing a program/process to receive, investigate and
resolve any complaints regarding suspected violations of
this Standard and/or Applicable Law

e developing and coordinating training and awareness
programs as needed

e providing prompt guidance, direction and advice on the
enforcement of this Standard

e ensuring that investigations and reports are handled in a
confidential and consistent manner

e maintaining the consistent enforcement of this Standard
throughout the Company's operations

With respect to a suspected violation of this Policy and/or
Applicable Law, the Chief Compliance Counsel, in
consultation with legal counsel and other departments in the
Company, will:

e promptly conduct an investigation
e submit a report to the Chief Legal Officer detailing the
findings of the investigation
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Role Description

e take disciplinary and/or corrective measures where
warranted

Directors, Officers, Employees | Will adhere to the requirements in this Standard.

and Contingent Workers

1.4 DEFINITIONS OF TERMS

For definitions, see the CIMS Glossary. Capitalized terms used in this Standard have the
meanings set out in the CIMS Glossary.

1.5 CONFLICT RESOLUTION

Where a conflict arises with the requirements set out in this Standard, and a Variance is
required, refer to Requesting a Variance to CIMS Documents Procedure.
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2.0 REQUIREMENTS OF THIS STANDARD

The following table outlines the minimum requirements and quality expectations that
must be satisfied to meet the intent of this Standard.

21 STANDARD REQUIREMENT TABLE

Requirement Requirements
Number
General
2.0.1 Must refrain from discussing confidential commercially sensitive information with Competitors.
2.0.2 Must ensure business decisions are made independently of Competitors and are formally
documented.
2.0.3 Must exercise caution when meeting with competitors.
Note: Should prepare agendas in advance and take minutes of the meeting.
2.04 Must avoid entering into an agreement or understanding with a Competitor, customer or
supplier to do any of the following without first engaging the Legal Department:
e limit or restrict output, production or supply, or avoid selling to Competitors
e allocate or divide a market or territory, or establish terms to lessen competition
e participate in a boycott, price-fixing, bid-rigging or any form of collusive bidding
e impose resale price restrictions on distributors or resellers
If any activities mentioned above arise during meetings, object and request that the
discussion immediately stop.
2.0.5 Must refrain from agreeing to or discussing the following with Competitors without first engaging
the Legal Department
e prices, discounts or costs
e terms to be submitted in response to a tender
If any activities mentioned above arise during meetings, object and request that the discussion
immediately stop.

Jurisdiction Specific Considerations

Refer to Appendices C, D and E for assistance in determining responsibilities under Applicable Law.

2.0.6 Must contact the Chief Compliance Counsel and Legal Department if there are questions
concerning this Standard or the legal consequences of a proposed act under Applicable Law.
Early consultation is vital in order to avoid unintended problems and lawfully structure plans to
achieve business objectives.
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Reporting

Concerns can be raised anonymously through the Company’s Helpline. Those making a bona fide report of an
alleged violation are protected from retaliation in accordance with the Company’s How We Work: Our Integrity

Guide (A099).

2.0.7 Employees and Contingent Workers
Must bring to the attention of his/her immediate supervisor or department head any information
regarding a prior or potential violation of this Standard.
Note: If an Employee or Contingent Worker has reason to believe that reporting a prior or
potential violation to their immediate supervisor or department head would be ineffective under
the circumstances, they may report the matter directly to the senior executive of the
group/division or the Chief Compliance Counsel.

2.0.8 Supervisors and/or Department Heads
Must report information regarding a violation of this Standard to the senior executive of his/her
group/division.

2.0.9 Senior Executive of Group/Division
Must ensure a recommended resolution is in place, in addition to updating the Chief
Compliance Counsel regarding any violations of this Standard.

2.0.10 Directors, Officers and Contractors
Must bring to the attention of the Chief Compliance Counsel any information regarding a prior
or potential violation of this Standard.
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2.2 MEASURING CONFORMANCE AND CONTINUOUS IMPROVEMENT

The following table summarizes the methods that must be used to measure conformance
with the intent of this Standard.

Method of Means of Role for Review Location of Key
Measurement Verification and Interval Records and
Reports
Standard review | Self-Assessment Responsible Author — | Legal Standards
and update (if as defined by
applicable) Accountable Owner
Interval: 3 years

The Methods of Measurement, identified above, will be used as a foundation to
determine whether this Standard is effective and efficient; and whether opportunities
exist to further improve. Refer to the Continuous Improvement of CIMS Content —
Review & Improve Business Process for further details and see Appendix B for the
Conformance Checklist.

Audit requirements of this Standard will be determined by the Company’s Corporate
Audit group in conjunction with the Responsible Author.

3.0 REFERENCES AND RELATED INFORMATION

31 EXTERNAL REFERENCES
Not Applicable

3.2 INTERNAL REFERENCES
GBL-OTR-0001 How We Work: Our Integrity Guide

3.3 RELATED REFERENCES

APPENDIX A: ROLES AND RESPONSIBILITIES

For a description of the CIMS Roles and Responsibilities, refer to the Standard for the
CNOOC International Management System (CIMS).
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APPENDIX B: RELEVANT CONSIDERATIONS REGARDING
“COMPETITORS”

For the purposes of this Standard, a “competitor’ refers to any commercial enterprise that
operates within the same industry and/or services the same marketplace as the Company, and
includes actual or potential competitors.

In certain circumstances, the Company may have a long-term business relationship with a
competitor that is excluded from this Policy, such as:

e joint venture agreements
e business development relationships
e industry groups or associations

e transactions (e.g., mergers and acquisitions)

In such situations, counter-parties or partners would not considered competitors for the purposes
of the particular initiative and this Policy, provided the relationships:

¢ are formally documented by agreements and/or practices
e involve the alignment of commercial interests and business objectives

e are customary within the business community
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APPENDIX C: RELEVANT CONSIDERATIONS UNDER CANADIAN
LAW

Overview:

The Company’s policy is to conduct its activities within Canada in compliance with Applicable
Laws, including, without limitation, the Competition Act (R.S.C., 1985, c. C-34). The stated
purpose of the Competition Act is to maintain and encourage competition in Canada. Of principal
significance are the provisions concerning (a) criminal offences (b) reviewable practices and (c)
civil claims and private actions.

Any proposed course of action that may violate the Competition Act must be reviewed in advance
by the Chief Legal Officer. If there is any doubt as to the legality of a proposed action, legal
counsel should be consulted in advance.

Defined Terms:

Exclusive Dealing — when a major supplier requires or induces a purchaser to deal primarily in
products, or a class of products supplied by or designated by the supplier.

Market Restriction — when a major supplier supplies a product on the condition that it is only
sold in a specified area, or penalizes a customer for selling a product out of the specified area.

Price Maintenance — an attempt by a supplier to influence its dealers and distributors to maintain
or increase the price at which its products are advertised.

Refusal to Deal — a situation where: (a) a would-be customer shows that its business has been
substantially affected, or that it would be unable to carry on business as a result of not being able
to obtain adequate supplies of a product on usual trade terms; (b) the inability to obtain adequate
supplies resulted from a lack of competition among suppliers; (c) the would-be customer is willing
and able to meet the supplier's usual trade terms; (d) the product is in ample supply; and (e) the
refusal to supply has an adverse effect on competition in a market, or is likely to do so.

Refusal to Supply — a refusal to supply a product to a customer due the customer’s low pricing
policy.

Tied Selling — when a major supplier supplies a product only if the purchaser agrees to acquire
another product of the supplier, or refrain from using or distributing a competitor's product.

Competition Act:
(A) Criminal Offences

The Competition Act establishes a number of criminal offences. A breach of these provisions
could lead to criminal prosecution or civil liability, with fines or imprisonment for those responsible
including the Company, its officers, directors and Employees. The maximum penalty for
contravention is 14 years imprisonment, an unlimited fine (determined by the court) or both. The
following are examples of criminal offences: conspiracy; bid-rigging; and, misleading advertising.

Conspiracy

The Competition Act makes it illegal for competitors or potential competitors to fix prices, allocate
sales, territories, customers and markets, or fix production or supply. These acts are illegal, even
if there is no effect on competition. The agreements do not have to be written or formalized in any
way, but the agreements do have to be the result of communications amongst the parties, and
not the product of independent business decisions. Agreements that are ancillary to broader
agreements are exempt if they are reasonably necessary to the broader agreements.
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The Company’s policy is to make business decisions independently without consultation with
competitors or potential competitors. It is important to avoid any discussion or conduct from which
any agreement or arrangement with a competitor or potential competitor might be inferred, and
be sensitive to situations where confidential information could be exchanged or where clandestine
deals could be made or seen to be made.

Bid-Rigging

Bid-rigging is an agreement to not submit a bid or tender, to withdraw a submitted bid or tender,
or to coordinate tender bids. This is not permitted unless the person requesting the bid is aware
of the agreement or if the parties are affiliates of each other. There should be no communication

of any kind to a competitor with respect to bids on the part of the Company. Even if the third party
wishing to communicate with you is believed to be an affiliate, prior confirmation is required.

(B) Reviewable Practices

The Competition Act establishes a number of “reviewable practices” which are not illegal or
improper, but may be anti-competitive in some cases. A company is free to engage in reviewable
practices until it is ordered not to by a court-like tribunal called the Competition Tribunal. The
following is a non-exhaustive list of reviewable practices established by the Competition Act:

o Abuse of dominant position (see below for more details)

o Agreements that prevent or lessen competition substantially (see below for more details)
o Exclusive Dealing

e Market Restriction

e Tied Selling

¢ Price Maintenance

¢ Refusal to Deal

o Refusal to Supply

A person may apply to the Competition Tribunal for a prohibition order on certain reviewable
practices. Only the Commissioner of Competition can bring matters to the Competition Tribunal
on abuse of dominant position or an agreement between competitors that could lessen or prevent
competition substantially, and typically does so only after a long and intensive investigation
conducted by the Competition Bureau.

Competition Bureau investigations are typically time-consuming and expensive. Consequently, it
is best to avoid dealing with the Commissioner of Competition by not engaging in reviewable
practices.

If there are strong business reasons for engaging in an activity that may constitute a reviewable
practice, that activity may be pursued with careful planning and legal advice. Often with proper
planning and legal advice, a competitive strategy or business initiative can be developed and
implemented while minimizing the risk of business disruption from an expensive and time
consuming Competition Bureau review.

Abuse of Dominant Position

Seemingly innocent acts may be seen as an abuse of dominant position within a market where
(i) one or more firms is or are “dominant” in a market, (ii) that firm or those firms have engaged in
or are engaging in a practice of “anti-competitive acts” and (iii) that practice has had, is having or
is likely to have the effect of preventing or lessening competition substantially in a market.
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To be “dominant” a company must possess market power (some degree of control over prices in
a relevant market). Market power is a product of high market shares (at least 35%, and probably
over 50%) in a relevant market (which includes a product and all of its reasonable substitutes in
a defined geographic region) combined with barriers to entry into the market (e.g., high sunk entry
costs, existing excess capacity, regulatory constraints, etc.).

A practice of anti-competitive acts involves one or more acts that are intended to have a negative
predatory, exclusionary or disciplinary impact on a competitor, for example, by impeding the ability
of the dominant company's competitors to compete in the market. The Competition Act contains
a non-exhaustive list of anti-competitive acts, and numerous other anti-competitive acts have
been identified by the Competition Tribunal over the years. These acts include predatory pricing,
margin squeezing of competitors by a vertically integrated supplier, locking up scarce facilities or
resources for the purpose of denying them to competitors, as well as some practices that are
widely used in business (e.g., Exclusive Dealing contracts, most favoured nation clauses, "meet
or release" clauses).

A substantial prevention or lessening of competition is something that creates, preserves or
enhances the dominant company's market power. This would be accomplished primarily by
raising rivals’ costs or reducing rivals’ revenues, for example by maintaining or raising additional
barriers to entry into the market or denying competitors the ability to gain sufficient scale to
compete effectively.

Abuse of dominant position may result in a prohibition order, an order to divest assets or
businesses, and a $10M penalty ($15M for repeat offenders) from the Competition Tribunal.
Wherever possible, document the business rational for a decision. Explain why the decision
makes sense for the Company. Explanations given at the time that a practice was developed are
much more persuasive than explanations created after a practice has been challenged. Finally,
seek legal advice where the Company has a significant presence in a line of business and is
contemplating conduct that could be considered anti-competitive. Legal guidance and oversight
from an early phase will allow the Company to compete aggressively within the bounds of
Applicable Law.

Agreements or Arrangements that Prevent or Lessen Competition Substantially

Agreements or arrangements with actual or potential competitors are subject to review by the
Competition Tribunal and a potential prohibition order if the agreement or arrangement has or is
likely to prevent or lessen competition substantially.

As with abuse of a dominant position, not all agreements with competitors are anti-competitive
(and in fact not all anti-competitive agreements could be subject to a Competition tribunal order).
However, as noted above, certain agreements with competitors to fix prices, allocate markets or
restrict supply are criminal offences and could result in a criminal conviction for the Company and
individuals involved in the conspiracy, along with fines and imprisonment. Where contemplating
an agreement or arrangement with an existing or potential competitor, legal advice should be
sought.

(C) Civil Claims and Private Actions

The Competition Act allows private parties to sue the Company civilly for a violation of one of the
criminal provisions of the Competition Act (e.g., conspiracy; bid rigging) or for violating an Order
issued by the Competition Tribunal. To be successful in a suit, the plaintiff would have to
demonstrate to a court’s satisfaction (i) that the Company breached one of the criminal provisions
or a Competition Tribunal order, and (ii) that the breach caused the plaintiff damage. A successful
claim could have a serious effect on the Company, and it should be noted that a civil claim can
be made even if the Company has not been prosecuted for or convicted of a criminal offence.
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The Competition Act also allows private parties to challenge a company or individual’s Refusal to
Deal, Resale Price Maintenance, Tied Selling, Market Restriction, and Exclusive Dealing.
However, the available remedy is limited to an injunctive relief (no damages). Private parties
cannot apply to the Competition Tribunal regarding: agreements between competitors that could
lessen or prevent competition substantially or abuse of dominant position.

Suggested Business Practices:

1. Trade Associations or Meetings — Be careful when in contact with competitors at trade
meetings:

e Secure and review agenda and program in advance of meetings;
Retain copies of minutes and speeches from the meetings;

¢ Immediately object at a meeting if a prohibited subject arises, and call for the discussion
to stop; and

o If the discussion continues, leave the meeting, demand the departure, as well as the
reason for the departure, be recorded, and immediately contact legal counsel.

2. Gathering Market Intelligence — Do not exchange confidential price or product information with
a competitor. If a competitor offers you this type of information, do not accept it. If a competitor,
customer or supplier provides you confidential price or product information of a competitor
unsolicited, document the circumstances in which the information was received and notify legal
counsel.

3. Documenting Business Decisions — Where a decision is made on pricing, customer or territorial
allocation, bids etc., the business justification for that decision should be recorded before the
decision is made.

4. The Competition Act does permit agreements/arrangements related exclusively to:

The exchange of statistics;

Defining product standards;

The exchange of credit information;
Definition of industry terminology;
Cooperation in research and development;
Restriction of advertising;

Sizes and shapes of containers; and
Measures to protect the environment.

It is prudent to seek legal advice if an agreement falls within these exceptions.
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APPENDIX D: RELEVANT CONSIDERATIONS UNDER US LAW

Overview:

The Company’s policy is to conduct its activities within the United States in compliance with
Federal and State anti-trust laws including, without limitation, the Sherman Act, 15 U.S.C. § 1, et
seq.

Pursuant to this policy, any proposed course of action that may implicate these anti-trust laws
must be reviewed in advance by the Vice-President and General Counsel of CNOOC Petroleum
U.S.A. Inc., who will consult with the Chief Legal Officer. If there is any doubt as to the whether
any proposed course of action could implicate anti-trust laws, as set forth below, legal counsel
should be consulted in advance.

Anti-Trust Law:

The following is a list of generally prohibited activities under U.S. anti-trust law, and no personnel
should engage in such activities:

1. DO NOT become a party to any arrangement, agreement or understanding with a
competitor regarding prices, discounts, terms, shipping arrangements, transportation
charges, or warranties including an arrangement for the exchange among sellers of this
type of information. For example, it is generally illegal for two competitors to agree to the
prices they will each charge to their own individual customers. DO make all pricing
decisions independently of competitors or others outside the company. DO gather all
information about a competitor from customers or other third-party sources, not the
competitor itself.

2. DO NOT become a party to any arrangement, agreement or understanding with a
competitor to restrict production, sales or output.

3. DO NOT become a party to any arrangement, agreement or understanding with a
competitor to allocate customers or to divide a market or territory. For example, it is
generally illegal for two competitors to agree that one of them will not sell in a particular
area or to a particular customer that they both can presently serve.

4, DO NOT become a party to any arrangement, agreement or understanding with a
competitor to participate in a boycott, bid-rigging or any form of collusive bidding. For
example, it is generally illegal for one company to agree with another company that neither
one will do business with a particular supplier or customer.

5. DO NOT become a party to any arrangement, agreement or understanding with a
competitor to exclude a third party from any line of business or disadvantage an existing
competitor.

6. DO NOT become a party to any arrangement, agreement or understanding with a supplier

under which it agrees not to sell to the Company's competitors.
7. DO NOT engage in false or deceptive advertising.

The following is a non-exclusive list of activities that could implicate U.S. anti-trust law, and legal
counsel should be consulted on any proposed course of action that involves any of the activities
below. Keep these guidelines in mind as you prepare your day-to-day business correspondence
and engage in your day-to-day business activities. When matters arise that are related to any of
the subjects listed above, DO consult with legal counsel in advance to determine how to prepare
the necessary documentation.

1. Requesting a customer to deal exclusively with the Company as a condition of sale.
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2. Requesting a buyer of one product to buy another product from the Company, or not buy
that product from another company, as a condition of purchase.

Total requirements sales contracts, especially those in effect one year or longer.

Selling substantially similar products at different prices to different buyers who are in
competition with each other, or who sell to buyers in competition with each other.

Discriminatory price arrangements, including advertising allowances or other services.

Taking actions that do not appear to be in the company’s best interests, such as a
particular customer or supplier relationship or selling a product or service below cost. For
example, DO NOT make statements—orally or in writing—which exaggerate the
company’s competitive power or which might suggest a predatory intent.

Restricting advertisements of competitors.

8. Conventions, meetings of a trade association, or business or social conversations where
competitors discuss entering into any type of arrangement, agreement or understanding
with each other regarding the competitive product market. Because representatives of
competitors attend such meetings, it is important to be particularly careful at such
meetings.

9. Acquisition of suppliers, customers or competitors, including all or any part of the stock or
assets of any supplier, customer, or competitor. All proposed acquisitions shall also be
reviewed by the Chief Compliance Counsel.

Regarding acquisitions, the Hart-Scott-Rodino Act prohibits any person with substantial assets or
sales from acquiring voting securities or assets from another person with substantial assets or
sales unless the parties first notify the Department of Justice and the Federal Trade Commission
of the proposed transaction and comply with the applicable statutory waiting period which is
usually thirty days. These procedures must be followed when:

1. As a result of the transaction, the acquiring person will hold an aggregate amount of voting
securities or assets of the acquired person valued in excess of $200 million (as adjusted,
as this amount is revised annually, currently at $272.8 million (2012)); or

2. As a result of the transaction, the acquiring person will hold an aggregate amount of voting
securities or assets of the acquired person of more than $50 million (as adjusted, as this
amount is revised annually, currently at $68.2 million (2012)); and

(a) one person has sales or assets of at least $100 million (as adjusted, as this amount is
revised annually, currently at $136.4 million (2012)); and

(b) the other person has sales or assets of at least $10 million (as adjusted, as this amount
is revised annually, currently at $13.6 million (2012)).

There are many exemptions to the reporting requirement including: (1) acquisitions of goods or
realty transferred in the ordinary course of business; (2) acquisition of voting securities solely for
the purpose of investment if they do not exceed 10% of the outstanding voting securities of the
issuer; and (3) certain intrapersonal transactions such as mergers of subsidiaries, repurchases of
a corporation's own stock, and creation of wholly owned subsidiaries, all of which involve acquiring
and acquired entities with the same parent. All proposed acquisitions shall be reviewed by the
Chief Compliance Counsel to determine whether Hart-Scott-Rodino Act reporting is appropriate.
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APPENDIX E: RELEVANT CONSIDERATIONS UNDER UK LAW

Overview
The Company’s policy is to conduct its activities within the United Kingdom in compliance with
Applicable Laws, including, but not limited to:

e the UK's Competition Act 1998 (Competition Act), and

e the Treaty on the Functioning of the European Union (TFEU).

These laws prohibit (i) anti-competitive agreements between businesses, and (ii) the abuse of a
dominant position in a market. The Competition Act applies to the UK only, whilst the TFEU
applies to the European Union, including the UK.
The information below is provided to assist with the identification of some of the more common
potential competition law infringements in the UK, so as to reduce the risks of these arising.
However it is not a comprehensive guide and if it is considered that there may be a potential
competition law risk on a matter you are working on, specialist legal advice should be sought.
Anti-competitive agreements
Prohibition
Chapter | of the Competition Act prohibits agreements between businesses that prevent, restrict
or distort competition in the United Kingdom (or are intended to do so) and that may affect trade
in the UK. Article 101 of TFEU has a similar prohibition in relation to the prevention, restriction or
distortion of competition in the European Union that may affect trade between its member states.
The prohibitions also cover decisions of associations of businesses as well as concerted practices
(i.e., cooperation which falls short of an agreement or decision).
Agreements can be formal or informal, written or oral. An informal understanding or telephone
conversation where two competitors agree to match each other’s prices will be caught in the same
way as a formal agreement between them. Such agreements, decisions and practices are
automatically void and therefore cannot be enforced. Agreements, decisions and practices that
are likely to be prohibited include those that:

¢ fix the prices to be charged for goods or services

e limit production
e carve up markets
o share markets of sources of supply

e discriminate, e.g., between customers (e.g., charge different prices or impose different
terms when there is no difference in what is being supplied)

e "tying" or "bundling”, where the conclusion of a contract is subject to the acceptance by
the other party of supplementary obligations which, have no connection with the subject
matter of such contract.

However the prohibition is expressed on general terms and can apply to other forms of anti-
competitive agreements, decisions and practices, in addition to those listed above.
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The following factors are relevant to assessing the anti-competitive effects of an agreement.

Market context

Factors such as the market shares of the parties in the relevant market,
whether the agreement is part of a network of similar agreement and the
state of the competition in the market in the absence of the relevant
agreement, should be considered.

Relevant market

In order to identify the economic context of an agreement it is necessary to
identify the product and the geographic markets affected by the agreement.
Care should be taken when dealing with a new product or geographic
market.

Vertical or
horizontal
restrictions

Vertical restriction (i.e. those entered into between two or more businesses
operating at different levels of the production and distribution chain) are
likely to be viewed more favourably than horizontal restrictions (i.e. those
entered into between two businesses operating at the same level of trade
(e.g. two manufacturers or two distributors)).

Appreciable effect

An agreement will only infringe this prohibition if its effect on competition and
trade in the UK is likely to be appreciable.

Cartels

Cartels are the most serious form of anti-competitive agreement. They are agreements between
businesses not to compete with each other, e.g., on price, discount levels, credit terms or in
respect of particular customers or in particular areas.

There are a number of signs that may indicate a cartel is operating, including where businesses:

raise prices by the same amount at around the same time;

offer the same discounts or have identical discount structures;

guote or charge identical or very similar prices;

refuse to supply a customer because of their location, or

use give-away terms or phrases, such as "the industry has decided margins should be

increased" or "our competitors will not quote you a different price".
The presence of these signs does not necessarily mean a cartel is operating. Some, such as
similar prices or price changes at around the same time, can indicate healthy competition.
However if several of the signs are present, then it is more likely that a cartel is operating.

To reduce the risk of becoming involved in a cartel, you should not, without having first obtained
specialist legal advice, enter contracts:

e agreeing or discussing prices, price increases or important costs with competitors,
including the terms to be submitted in response to a tender;

e imposing resale prices on distributors or resellers;

e sharing out markets or customers with competitors;

e agreeing with competitors to limit output or production;

e exchanging confidential commercially sensitive information with competitors;

o absolutely preventing distributors from selling outside of a designated area; or

e imposing unjustifiably long exclusivity periods or non-compete obligations (the permitted

length will depend on market shares of the parties involved and impact on market).
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The Enterprise Act also applies to cartels, making it a criminal offence for individuals to
dishonestly agree with another person to create arrangements whereby at least two businesses
will engage in prohibited cartel activity. Under the Enterprise Act the prohibited cartel activities
are:

e direct or indirect price-fixing;

¢ limitation of production or supply;

¢ sharing customers or markets, and

e Dbid-rigging arrangements, including, for example, arrangements pursuant to which
businesses agree that one of them will not bid in response to a request for bids, or if the
businesses do bid they will only bid in accordance with such arrangements.

Abuse of a dominant market position
Prohibition

Chapter Il of the Competition Act prohibits a business from conduct that amounts to the abuse of
a dominant position (within the United Kingdom) in a market if it may affect trade within the United
Kingdom. Article 101 of TFEU has a similar prohibition in relation to the abuse of a dominant
position within the European Union that may affect trade between its member states.

A dominant position in a market essentially means that a business is generally able to behave
independently of normal constraints imposed by competitors, suppliers and consumers. Factors
that should be taken into account when considering whether a business may occupy a dominant
position include:

¢ the relevant markets in which the business is operating;

o whether the business has persistently had a large market shares, in excess, for example,
of 40%, in the relevant market (The higher the market share and the longer the period of
time over which it is held, the stronger the preliminary indication is of the existence of a
dominant position.);

e whether there are barriers to entry or expansion that may prevent potential competitors
from entering or expanding in the market, and

¢ whether the business's customers have any degree of buying power that they can exert
on the business.

Abusive conduct
Conduct that may be considered an abuse by a business in a dominant position, includes:

e unfair pricing practices (such as charging (a) excessively high prices, (b) predatory pricing
(undercutting a rival with a view to eliminating it from the market), (c) discriminatory pricing
(charging different prices to similarly placed customers or the same prices to differently
placed customers, or (d) fidelity (or loyalty) pricing (or implementing discounting schemes),
that are designed to discourage customers from placing business with a competitor);

e limiting production;
refusing to supply an existing long standing customer without good reason;

e charging different prices to different customers where there is no difference in what is
being supplied, and

e "tying" or "bundling”, where the conclusion of a contract is subject to the acceptance by
the other party of supplementary obligations which, have no connection with the subject
matter of such contract.

However this prohibition is expressed in general terms and can apply to other forms of conduct
(that fall within the general prohibition), in addition to those listed above.
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Investigations and enforcement

The Office of Fair Trading (OFT) has a wide range of powers to investigate businesses suspected
of breaching the Competition Law and it can order that offending agreements or conduct be
stopped. It must act consistently with European Union law, when applying the Competition Act.
Some industry sector regulators (e.g. those for gas, electricity, water) have concurrent powers
with the OFT to apply the prohibitions in their designated sectors.

The OFT also has the power to apply and enforce Articles 101 & 102 TFEU in the UK in
accordance with case law of the European Court.

Some agreements or conduct may be excluded from investigation under the Competition Act or
Articles 101 or 102 TFEU because they are instead subject to examination under other laws.
Agreements (but not conduct) may be exempt because they meet certain requirements set out in
legislation in respect of certain categories of agreement and are considered not to be anti-
competitive (for example where the benefits they create outweigh their anti-competitive effects).
In addition an agreement that does not fall within any of the excluded or exempt categories may
still be lawful if it satisfies certain conditions.

However whether an exclusion or exemption may apply to a particular form of agreement or
conduct (that appears to involve a risk of competition law infringement) is a matter for which
specialist legal advice should be sought.

The benefits of compliance

Being aware of agreements and conduct that may breach competition law should help the
Company avoid the many potential adverse consequences of competition law infringement,
including the following.

financial penalties of up to 10% of a business's worldwide turnover

adverse reputational impact (business and personal) associated with having breached
competition law

considerable diversion of management time

non-enforceability of infringing agreement (or in some cases just the infringing provisions)
lawsuits from those who have suffered harm as a result of the infringement

director disqualification orders (for up to 15 years) for the directors of infringing companies
criminal convictions for individuals involved in a cartel (resulting in an unlimited fine and/
or imprisoned for up to five years)
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